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PRELIMINARY AMENDMENT ACCOMPANYING REOUEST FOR 
CONTINUED EXAMINATION 

This paper is submitted in association with a Request for Continued Examination 
under 37 C.F.R. §1.114. Pending claims 37-5 1 were finally rejected in the parent case 
under § 103(a) as being unpatentable in view of the "product of Pipkins" referred to as 
"Maxima Advantage" in the following Business Wire product announcements and an 
associated Pipkins press release: 

"Mustang.com and Pipkins Join Forces In eService Workshop Management" - 
dated December 23, 1999, Business Wire : 

"Pipkins Teams with Mustang.com to Enable Call Center Agents to Integrate Phone 
Call and Email Function" - dated March 16, 2000, Business Wire : and 

"Maxima Advantage" Press Release, January 2000, fi-om Pipkins, Inc., with an 
identified URL as: http://www.tmcnet.eom/articles/ccsmag/0 1 00/0 1 OOlabs 1 .htm . 

As stated in the Advisory Action mailed July 23, 2004, the Examiner's position is 
that the record now has sufficient evidence to support the contention that the Maxima 
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Advantage product was available for sale in January, 2000, and that the Pipkins' product 
had certain features or functions of the claimed invention. For the reasons set forth below, 
Applicants respectfully disagree with this position. 

The pending rejection is traversed. Reconsideration and favorable action are 
respectfully requested. 

A. Any rejection based merely on the "product of Pipkins" is legallv 
unsupportable 

The inclusion of the Pipkins press release in the Advisory Action did not rectify the 
deficiency in the Examiner's original rejection (mailed April 26, 2004), which rejection 
was premised on the so-called "product of Pipkins." As previously pointed out, the 
Business Wire press releases do not disclose any substantive details about the alleged 
"product of Pipkins" as relates to the claimed invention (e.g., subsections (b)-(c) of claim 
37), and the newly-cited Pipkins press release is even less probative on the point. (Indeed, 
the press release has fewer technical detail about how the alleged "product of Pipkins" 
works than the Business Wire accounts — which have almost none). Thus, even if the 
"product of Pipkins" did exist in January 2000, there still is no evidence in this record that 
any such product had the specific functionality required by the pending claims - clauses 
(b)-(c) in claim 37 being merely representative. This remains the key deficiency in the 
Examiner's rejection, and there is nothing in the Advisory Action that now rises to the 
limit of a prima facie case.^ 



^ The Examiner bears the initial burden to establish a yrima facie case of obviousness. In 
re Rijckaert, 9 F.3d 1351, 1532 (Fed. Cir. 1993). A. yrima facie case is established by 
presenting evidence that the reference teachings would appear to be sufficient for one of 
ordinary skill in the relevant art to make the proposed combination or other modification. 
In reLintner, 458 F. 2d. 1013, 1016 (C.C.P.A. 1972). Further, the conclusion that the 
claimed subject matter is prima facie obvious must be supported by evidence, as shown by 
some objective teaching in the prior art or by knowledge generally available to one of 
ordinary skill in the art that would have led that individual to combine the relevant 
teachings of the references to arrive at the claimed invention. In re Fine, 837 F.2d 1071, 
1074 (Fed.Cir. 1988). Section 103 rejections must rest on a factual basis with these facts 
being interpreted without hindsight reconstruction of the invention from the prior art. The 
Examiner may not, because of doubt that the invention is patentable, resort to speculation, 
unfounded assumption or hindsight reconstruction to supply deficiencies in the factual 
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Stated another way, the Examiner does not meet the Office's burden to estabUsh a 
prima facie case of obviousness by arguing that the two Business Wire accounts and the 
Pipkins press release about the Maxima Advantage "product" (the press accounts 
themselves being silent as to how the product actually works) means that the product has 
(or must have) the features of the claimed invention. Neither the Business Wire accounts 
nor the Pipkins' press release is prior art as to the actual structural and functional 
characteristics of the Maxima Advantage product unless those characteristics are expressly 
described in the published documents, and there are not, for the reasons set forth below. 

B. The Business Wire accounts and the Pipkins Press Release do not describe 
generating a forecast of contacts to handle 

As described in paragraph [3] of the written description, workforce management 
systems are known in the art, and it is also known that such systems generate forecasts of 
call received volumes and call handling times based on historical data to determine how 
much staff will be needed at different times of the day and week, and that such systems 
then create schedules that match the staffing to the anticipated needs. Applicants are not 
attempting to claim this prior art approach, hi contrast, the present invention is claiming an 
improvement to such schemes whereby an additional level of forecasting is done - a 
forecast of contacts to handle - and this unique forecast is neither disclosed nor suggested 
by the art of record, most especially in the cursory statements set forth in the product 
accounts describing the Pipkins Maxima Advantage product. 

The prior art approach (including that implemented by Pipkins Maxima Advantage) 
is to merely schedule staffing to handle a given multimedia contact within a given interval 
in which the contact is received. This is no different fi-om the well-known way in which 
call center workforce management systems handled incoming telephone calls. It is not, 
however, the approach described or claimed in the present invention. Rather, according to 
representative claim 37, the inventive technique actually calls for the creation of a separate, 
new forecast - a forecast of the number of contacts to handle - and this forecast is based on 
a given service level goal "describing a maximum amount of time that may occur between 

basis for the rejection. In re Warner, 379 F. 2d 101 1, 1017 (CCPA 1967), cert denied, 389 
U.S. 1057 (1968). 
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receipt of a given contact and handling of the given contact." According to the inventive 
technique, "for a given future time period of the forecast " the given service level goal is 
used "to identify a number of time periods over which the contact load in that given future 
period may be distributed." A "given function" is then applied to the "contact load to 
distribute it over a given set of the identified number of time periods" to create the forecast 
of the number of contacts to handle. Only then does the workforce management system 
determine how much staff will be needed at different times of the day and week (claim 37 
does not require this additional, known step). 

Table I in paragraph [29] of the written description illustrates this unique creation 
of a separate "contacts to handle" forecast. There is nothing in the prior art that remotely 
discloses or suggests this feature, which is positively recited in each pending claim. 

In particular, the December 23, 1999 Business Wire release just states that the 
Pipkins Maxima Advantage system enables the user to "forecast e-mail customer service 
representative (CSR) staffing requirements" and that the system can be used "to 
intelligently manage [an] e-mail customer service workforce, ensuring service level goals 
are met in the most cost-effective manner possible." (See, Business Wire Release, at 
paragraphs 4-5). This is not a description of the specific "contacts to handle" forecast 
generation technique that is affirmatively described in claim 37. 

Likewise, the March 16, 1999 Business Wire release makes the same statements 
and goes on to say that "the integrated system will provide Pipkins with incoming e-mail 
information such as e-mail offered, average handling time, and service level achieved. 
This information will enable a supervisor to staff e-mail response handling more 
efficiently." (See, Business Wire Release, at paragraphs 14-15). This is a mere description 
of the use of historical data to generate staffing requirements; it is not a description of the 
specific "contacts to handle" forecast generation technique that is actually recited in claim 
37. 

The January 2000 Pipkins press release (in describing the product's Forecasting 
capability) simply states that the product "uses Merlang algorithms when calculating 
staffing levels, even when using multiple agent skill sets, and correlates marketing 
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activities with projected call volumes." (See, Release, Features section). The reference is 
otherwise silent as to any "forecasting" functions or features of the product and, of course, 
there is no technology or technical description set forth in the release itself 

As can be seen, there is nothing explicit in the references cited by the Examiner that 
would support a prima facie case of obviousness as to the specific subject matter - taken as 
a whole - that is positively recited in each pending independent claim. Then how is the 
"product of Pipkins" different from the prior art call center forecast, if at all? The 
references themselves are silent on this point. According to the description of the 
"Maxima Advantage" product on the current Pipkins' Web site, however, "[fjorecasting 
for multi-media events (email, fax, web chat, etc.) is principallv the same as for calls ." 
( See , http://www.pipkins.com/multimedia.asp . emphasis suppUed). A copy of this page is 
attached to this response. 

Moreover, one can easily visualize the differences between using the prior art 
approach (such as suggested by Pipkins) and the present invention. As described in 
paragraph [29] of the written description. Table 1 below is a chart illustrating how the 
"contacts to be handled" forecast can be generated. As described there, the contacts 
received are propagated to the receiving and/or succeeding periods based upon the relative 
propagation factors for each period. (This is the technique that is positively recited in 
subsection (c) of independent claim 37, for example). As seen in the Table, reproduced 
below, there are eight periods, P1-P8, and the contacts received are indicated by the bold 
number 10 under the PI column, the number 20 under the P2 column, the number 30 under 
the P3 column, the number 40 under the P4 colunm, and the number 50 under the P5 
column. (These are representative values, of course). Now, assume the service goal (r.e., 
the percentage of contacts received in a given period that is desired to have handled within 
a specified number of succeeding periods) for contacts received in a period is to handle 
100% by the end of the fifth succeeding period. (These are steps (a)-(b) in claim 37 in a 
representative embodiment). Also shown are the propagation factors for each period PI- 
PS. The propagation factors are a relative indication of the number of contacts that may be 
handled within a period, and preferably they are based in whole or in part on the number of 
agents available, agent availability (the amount of time that an agent or group of agents 
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may allocate to service contacts), excess capacity (the amount of time that an agent or 
group of agents has to handle additional work), minimum and maximum backlog goals, 
agent productivity (the average handling time for a contact type), agent schedule adherence, 
and the like. (These are features described, for example, in dependent claim 40). 

For example, according to the inventive technique (step (c) in independent claim 
37, for example), the 10 contacts received in period PI are propagated as shown over 
periods P1-P6, the 20 contacts received in period P2 are propagated as shown over periods 
P2-P7, the 30 contacts received in period P3 are propagated as shown over periods P3-P8, 
the 40 contacts received in period P4 are propagated as shown over periods P4-P9, and the 
50 contacts received in period P5 are propagated as shown over periods P5-P10, in this 
example rounded to the nearest tenth. Also shown are the propagation factors for each 
period P1-P8. 

Table 1 
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At most, the prior art simply suggests taking historical information about the 
number of contacts received and then taking the same algorithms used to forecast calls to 
then forecast the number of contacts that are expected to be received in each given (e.g., 15 
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or 30 minute) time interval. In contrast, the present invention seeks claim coverage on a 
method that uses a first forecast (e.g., the contacts that will be received in each such time 
interval) as input to a method that generates a secondary forecast that finds the best time to 
schedule handling of the contacts within a specific time range service level goal. The first 
forecast is identified, e.g., in the claim 37 preamble, as "a forecast of contact load expected 
to occur in each of a set of fiiture time periods within a given future time range." 

In the example table above, the prior art would simply create a first forecast of the 
contacts to be received in each interval as follows: 

{PI : 10, P2: 20, P3: 30, P4: 40, P5: 50}. 
These contacts would then be used with average handling time to determine the staff 
needed using known methods. In this regard, it should also be appreciated that the prior art 
assumes that these contacts (as identified above) will then be handled in real time. In 
contrast, the method disclosed and claimed in the present invention is addressed to 
"contacts that are not required to be serviced by contact center agents in real time," (as 
described in the claim preamble). The method of forecasting according to the present 
invention provides significant advantages in that it enables contact centers to reduce 
staffing costs, as such contacts need not be handled in real time. 

Claim 37 distinguishes over the prior art technique by specifically describing the 
steps implemented to create the second forecast. In particular, the claim describes the steps 
that take place between the first forecast and the step of calculating the staff requirements - 
namely, the creation of a second forecast of when is the best time to schedule handling of 
the contacts within a specific time range goal. Continuing with the example above, using 
the claimed invention results in the second forecast to use to create staffing requirements. 
In particular, instead of: {PI: 10, P2: 20, P3: 30, P4: 40, P5: 50}, as would be the case if 
the prior art approach were used, execution of the method recited in claim 37 would 
generate the following representative forecast: 

{PI: 0.5, P2: 2.7, P3: 7.3, P4: 15.4, P5: 28.3}. 

In considering the question of obviousness, the Examiner must consider the subject 
matter of each independent claim, taken as a whole. See, 35 U.S.C. § 103(a). As is self- 
evident, representative claim 37 describes a set of specific method steps that the Examiner 
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has failed to locate in any of the cited art, and Pipkins itself describes the "product of 
Pipkins" in the same light as the prior art forecasting techniques. But, for the reasons set 
forth above, that is not the claimed invention. Stated plainly, there is no statement or 
suggestion in the art the sets forth any of the three method steps now positively recited. 
Thus, the three (3) cited product accoimts - in of themselves - are insufficient to give rise 
to a prima facie case. Moroever, before the "product of Pipkins" itself is deemed prior art, 
the Examiner must establish that the product actually had the characteristics positively 
recited in the claims, and the Web page reference cited above (although not prior art itself) 
shows that at least the Maxima Advantage "product of Pipkins" described on that Pipkins' 
Web page today is using the forecasting technique used for calls - not a "contacts to handle 
forecast." The product accoimts, as noted above, are virtually silent on this key point and, 
thus, there is no factual or legal basis for the Examiner to conclude that the "product of 
Pipkins" (as opposed to the descriptions) meets the standard of a prima facie showing 
either, especially in view of the way Pipkins now describes that product on its own Web 
site. 

Stated simply, the evidentiary record - taken as a whole - fails to disclose or 
suggest any of the actual steps recited in claim 37. Claim 37 thus describes patentable 
subject matter. 

Independent claim 46 is likewise patentable for the same reasons. This independent 
claim includes the further step of repeating the steps (a)-(c) (like in claim 37) on an 
iterative basis for additional given future time periods with the future time range to 
distribute the contact load for each additional given time period. Once again, the 
undersigned challenges the Examiner to find any such disclosure, suggestion or text in the 
three cited articles. 

The dependent claims 38-45 and 47-51 are patentable for the reasons advanced with 
respect to their parent claim. 
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A Notice of Allowance is respectfully requested. 

Respectfully submitted. 



By: 

David H. Judson, Reg. No. 30,467 
ATTORNEY FOR APPLICANTS 
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PIPKINS INC . Workforce Management Solutions 



Multi-media Support 



Maxima Advantage is ready for the continually evolving multi-media 
call center. It was engineered from the beginning to accept and process 
data from any type of CRM media. Whether you have email, FAX, or 
just phone traffic - Maxima Advantage is ready to handle your 
scheduling and forecasting needs. 




Forecasting for multi-media events (email, fax, web chat, etc.) is 
principally the same as for calls. 

The forecast must take into account the trends, growth, special events, 
distribution, and so on. This information may be collected automatically 
from the email routing system. Email routing pacl<ages provide the 
necessary reports on email received, time to handle, etc. 

Pipkins flexible report parsing system enables the integration of multi- 
media data collection and forecasting into the overall call center 
forecasts. 



Copyright 2003, Pipkins, Inc. All Rights Reserved 
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